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agent for all acts performed in due execution of his authority. D'Arcy 
v. Lyll (1813) S Bin. (Pa.) 441 ; Loveland v. Green (1875) 36 Wis. 
612. Similarly, a servant who suffers damage through the negligence of 
a superior officer may recover from the master. Little v. Miami R. R. 
(1851) 20 Oh. 415. The rule indicated above has been extended in the 
principal case to a novel situation. 

G. S., Jr. 

Constitutional Law — Class Legislation — Police Power — Bonus to 
Purchasing Agent. — People v. Davis (1916) 160 N. Y. S. 769. — The 
plaintiff was convicted of paying a bonus to a purchasing agent contrary 
to Sec. 439 of The Penal Law (Consol. Laws, c. 40) which forbids a third 
person to pay a commission or bonus to a purchasing agent even though 
done with the knowledge of the principal. Held, that this statute was not 
contrary to the Fourteenth Amendment of the Federal Constitution. 

Possession and enjoyment of all rights are subject to such reasonable 
restrictions as may be deemed essential to the safety, health, and good 
order of the community. Crowley v. Christensen (1890) 137 U. S. 89; 
Thorpe v. Railroad Co. (1854) 27 Vt. 140. Such restrictions are within 
the police power of the state. Commonwealth v. Alger (1851) 7 Cush. 
(Mass.) 53; Fertiliser Co. v. Hyde Park (1878) gj U. S. 57. The pro- 
priety of the application of the police power, within its scope, is purely 
a legislative and not a judicial question. Bertholf v. O'Reilly (1878) 74 
N. Y. 509. Only where a statute is clearly an unjust discrimination in 
favor of, or against, a particular class will a court declare it to be class 
legislation. Holden v. Hardy (1898) 169 U. S. 366. Special legislation 
is not class legislation if the same rule is applied under similar circum- 
stances to all engaged in the same business. Barbier v. Connolly (1885) 
113 U. S. 703. A statute declaring it to be a felony for members of a 
particular bank to embezzle funds is class legislation and unconstitutional. 
Budd v. State (1842) 22 Tenn. 483. However, a statute making any per- 
son engaged in the banking business criminally liable for receiving 
money knowing the bank is insolvent, is not class legislation. Baker v. 
State (1882) 54 Wis. 368. In the principal case, whether or not it is a 
vicious tendency inviting fraud on the part of the agent, to allow an 
agent to accept pay from both his principal and a third party, appears to 
be a question for legislative decision and within a valid exercise of the 
police power. 

R. W. D. 

Damages — Liquidated Damages or Penalty. — Northwestern Terra 
Cotta Co. v. Caldwell et al. (1916) 234 Fed. 491. — In a contract to furnish 
the plaintiff, who was building .a court house, $13,000 worth of terra cotta 
which was to be manufactured especially for the purpose, it was stipulated 
that, should the defendant fail to deliver at a certain date, he should pay 
$50 "liquidated damages" for each day's delay. There was a delay of 
twenty-nine days. Held, that the plaintiff could not recover on the con- 
tract stipulation since it was a penalty and not liquidate damages. Hook, 
J., dissenting. 
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If the amount is disproportionate to the probable damage sustained, the 
court will treat it as a penalty. Connelly v. Priest (1898) 72 Mo. App. 
673; Zimmerman v. Conrad (1903) 74 S. W. (Mo.) 139. A contract for 
the construction of a building costing $13,675, which called for a pay- 
ment of $50 by the contractor for every day after the seventieth that the 
building was uncompleted was held not an unreasonable amount as liqui- 
dated damages. United Surety Co. v. Summers (1909) 72 Atl. (Md.) 
775. But Cochran v. People's Ry. Co. (1892) 113 Mo. 359, held that where 
the contract price was $17,785, a forfeiture of $50 per day for sixty-five 
days was a penalty. 

J. I. S. 

Evidence — Relevancy of Letter-press copy of a Letter not proved 
to have been sent. — fltch v. shubert theatrical company (1916) 56 
N. Y. L. J. 20. — In an action upon a contract for royalties, the plaintiff 
alleged that the modification set up by the defendant, reducing the amount 
to be paid, was obtained by fraud. The alleged fraud was the defendant's 
misrepresentation that he was still paying 30 per cent of the gross proceeds 
to the German authors. The defendant claimed to have written the plain- 
tiff that he had purchased the rights of the German authors, and offered 
in evidence a letter-press copy of the letter of notification. This evidence 
was excluded by the trial court. Held, that it was not reversible error for 
the lower court to exclude the copy, inasmuch as there was no proof of 
the mailing of the original. 

The court relied altogether upon the case of Gardam v. Batterson 
(1910) 198 N. Y. 175. In that case the evidence offered was the dictation 
and writing of the letter ; the placing of it in a receptacle for that pur- 
pose; and a copy of the letter but no proof that anyone mailed it. In 
the principal case there were not only facts similar to those of Gardam v. 
Batterson, supra, but also correspondence between the plaintiff and the 
defendant, suggesting, by the failure of the plaintiff to renew a certain 
demand, the possible receipt of the letter in question; and finally the 
plaintiffs' refusal to deny that the letter was received. Had there been 
any evidence offered by the person accustomed to mail the letters in the 
receptacle, that he always mailed all the letters in it, the testimony should 
have been admitted to prove an actual mailing. Hetherington v. Kemp 
(1815) 4 Camp. N. P. 192; Thallhimer v. Brinckerhoff (1826) 6 Cow. 
(N. Y.) 90. But regardless of whether the evidence offered in the prin- 
cipal case should have been admitted for the purpose of proving a mailing, 
it should have been admitted in order to show good faith on the part of the 
defendant, since the want of good faith is essential to the existence of 
fraud, which was the question before the jury. In order that the evidence 
be admissible, it need only be logically and legally relevant. Intrinsic suf- 
ficiency is not required. De Arman v. Taggart (1896) 65 Mo. App. 82. It 
is sufficient if it may be expected to become relevant in connection with 
other facts. Aycock v. Johnson (1898) 119 Ala. 405. It is sufficient that 
it is to be used merely to substantiate the party's own theory. Comstock 
v. Butter field (1886) 60 Mich. 203. 

F. L. McC. 



